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Plaintiff DSMC, Incorporated (“DSMCi”) filed this | awsuit
agai nst defendant Convera Corporation alleging violations of the
Uni form Trade Secret Act and the conmon law torts of civil
conspiracy and unjust enrichment. DSMC |ater anended its
conplaint to include allegations of violations of federa
copyright laws. The clains agai nst Convera are related to a
contract between DSMCi and National Geographic Tel evision
Li brary, Inc. (“NGIL"), as a result of which, alleges DSMC ,
Convera was allowed to access plaintiff’s trade secrets.

The case cones before the Court on Convera s notion to
di sm ss for inproper venue and/or to transfer the case to the
Eastern District of Virginia, Convera s notion to dismss for
failure to state a claimand/or for a nore definite statenent,
NGTL's notion to intervene, NGIL's notion to stay all proceedi ngs

pendi ng arbitrati on between DSMCi and NGIL, and Convera's notion



to conpel arbitration. Upon review of the many notions filed in
this case, the oral argunent of counsel, and the applicable
statutory and case law, this Court will GRANT NGIL's notion to
i ntervene, DENY Convera's notions to dism ss, DENY Convera's
notion to conpel arbitration, and DENY NGIL's notion to stay
t hese proceedi ngs.
BACKGROUND

DSMCi is a Maryland corporation with its principal place of
business in Beltsville, Maryland. DSMC is engaged in the
busi ness of software and systens integration and enploys its
proprietary software, architecture, and techniques to provide
digitizing, catal oguing, archiving, and hosting services to nedi a
and non-nedi a organi zati ons that possess extensive audi o, video
and picture libraries. Convera is a Delaware corporation with
its principal place of business in Vienna, Virginia. Convera, a
far larger corporate entity than DSMCi, is a direct conpetitor of
DSMCi in the design, devel opnent, marketing, inplenentation and
support of products and services pertaining to the digitizing and
managenent of audi o, video, and picture libraries.

In Septenber of 2000, DSMCi entered into a contract with
NGTL that was designed to preserve and organi ze NGIL' s uni que
filmfootage archive. NGIL is a subsidiary of National
CGeogr aphi ¢ Tel evi si on, which produces docunentary tel evision

prograns related to nature, natural history, world cultures,



sci ence, exploration, and other topics consistent with the
education and conservation nission of its parent organi zation,

t he National Geographic Society. The contract required DSMC to
convert NGIL's video footage to digital fornmat, and create a
mechani sm for organi zi ng and searching that content, anong ot her
things. The contract required DSMCi to support the project

t hrough July of 2001.

The contract between DSMCi and NGIL included a
confidentiality provision designed to protect DSMCi’'s trade
secrets. DSMC contends that it has spent over ten thousand
hours and a mllion dollars devel opi ng val uabl e and proprietary
trade secrets which include the software, architecture and
functionality it used in the NGIL project.

DSMCi all eges that in May 2001, it determ ned that NGIL had
violated the confidentiality agreenent by providi ng unauthorized
access to its trade secret information to Convera. DSMC all eges
that at | east as early as May 2001 NGIL and Convera conspired to
al l ow Convera to copy the software and architecture of the
digital nedia systemdesigned for NGIL by DSMCi. Anong ot her
things, DSMCi alleges that NGIL provided are user nane and access
to the systemto an affiliate of Convera. As a result, DSMJ
al | eges, Convera was able to reverse engi neer and copy DSMC '’ s
trade secrets.

Both NGTL and Convera deny DSMCi’'s all egations. NGIL



responds that DSMCi’s performance was continually deficient and
consistently m ssed performance deadlines. NGIL contends that as
a result of DSMCi’s deficient perfornmance, NGIL deci ded to not
renew the contract and transferred the hosting function to

anot her vendor. In the sumer of 2001 NGIL i nformed DSMC t hat
it would be transferring the contract to Convera.

The contract between DSMCi and NGIL contai ned a provision
requiring arbitration of any contract disputes. On COctober 31,
2001, after initial attenpts at nediation, DSMC filed a fornal
arbitration demand on NGIL. That arbitration is ongoing.

On Novenber 1, 2001, DSMC filed this |awsuit against
Convera, alleging wongful appropriation of trade secrets, unjust
enrichnment, and civil conspiracy. Convera responded by filing a
notion to dism ss for inproper venue or in the alternative to
transfer the case to the Eastern District of Virginia. Convera
also filed a notion to dismss for failure to state a claimor in
the alternative for a nore definite statement. On Decenber 17,
2001, NGIL filed a notion to intervene and a notion to stay this
proceedi ng pending the outcone of the arbitrati on between NGIL
and DSMCi. On February 28, 2002 plaintiff amended its conpl aint
to include clains under federal copyright |laws. Convera renewed
its notions to transfer and to dism ss.

This Court heard argunent on the pending notions on April 9,

2002. At that hearing the Court identified further issues to be



briefed by the parties and the intervenor-applicant. After fully
briefing those issues, on April 25, 2002, defendant Convera filed
a notion to conpel arbitration. The briefing of that notion was
conpl eted on May 10, 2002.

During the course of this litigation, despite the fact that
this Court had not yet ruled on defendants' notions to transfer
or dismiss, the parties engaged in discovery. Several discovery
notions are al so pending before this Court. On March 29, 2002,
this Court ordered all discovery stayed until further O der of
this Court. Despite this Oder, on May 30, 2002 defendant filed
a notion to conpel discovery, which this Court pronptly denied in
i ght of the stay.

DISCUSSION

I. Defendant Convera's Motion to Dismiss for Improper Venue
and/or Transfer

Plaintiff’s anended conpl aint includes the following five
clainms: 1) M sappropriation of Trade Secrets in violation of the
D.C. Code; 2) the common law tort of Civil Conspiracy; 3) the
comon |aw tort of Unjust Enrichnent;! 4) the federal Copyright
Act; 5) the federal Digital MIIlennium Copyright Act. Defendant
Convera has noved to dismss all of these clainms for |ack of

venue pursuant to 12(b)(3), and in the alternative to transfer

' At the hearing before this Court on April 9, 2002, plaintiff conceded

that its unjust enrichment claimwas precluded by federal |aw and this Court
accordingly granted plaintiff's request to dism ss this claimwithout
prej udice



the case to the Eastern District of Virginia.

Whi ch federal venue statute applies depends on the basis for
this Court's jurisdiction. This Court has jurisdiction over
plaintiff's first two clains by virtue of diversity of
citizenship of the parties, as DSMCi is a Maryland corporation
with its principal place of business in Maryland and Convera is a
Del aware corporation with its principle place of business in
Virginia. The other two clains arise under federal statutes.

A. Diversity dains

Because sonme but not all of plaintiff’s clains arise under
diversity jurisdiction, the venue provision at 28 U S. C
8§ 1391(b) applies. That statute states:

A civil action wherein jurisdiction is not founded
solely on diversity of citizenship may, except as

ot herwi se provided by |law, be brought only in (1) a
judicial district where any defendant resides, if al
defendants reside in the sane State, (2) a judicial
district in which a substantial part of the events or
om ssions giving rise to the claimoccurred, or a
substantial part of property that is the subject of the
action is situated, or (3) a judicial district in which
any defendant may be found, if there is no district in
whi ch the action may ot herwi se be brought.

28. U S.C 81391(b). Wth respect to corporations, the venue
statute also states: “a defendant that is a corporation shall be
deened to reside in any judicial district in which it is subject
to personal jurisdiction at the tine the action is commenced.”
§1391(c).

DSMCi argues that this Court has venue over its diversity



cl ai ns agai nst Convera by virtue of the Court's personal
jurisdiction over Convera. DSMCi argues further that this Court
has personal jurisdiction, both because Convera has wai ved any
chal l enge to personal jurisdiction and because of Convera's
contacts with the District of Colunbia. Convera responds that it
has not waived jurisdiction because it previously brought to this
Court’s attention its “di sagreement” with DSMCi’'s persona
jurisdiction argunents.

This Court has personal jurisdiction over Convera by virtue
of Convera’'s waiver. See Fed. R Cv. P. 12(g) and (h).
Convera’s failure to nove to dismss for |ack of personal
jurisdiction is fatal. See Simpkins v. District of Columbia
Govt, 108 F.3d 366, 368 (D.C. Cir. 1997). However, this Court
does not have venue sinply by virtue of this waiver and nust nake
a separate inquiry into whether personal jurisdiction exists.

The venue statute states “a defendant that is a corporation
shall be deened to reside in any judicial district in whichit is
subj ect to personal jurisdiction at the time the action is
commenced.” 8§ 1391(c) (enphasis added). This |anguage requires
an i ndependent inquiry into whether personal jurisdiction was
appropriate at the tine the plaintiff filed the lawsuit, not as
of the time defendant failed to object to jurisdiction. At |east
one District Court has interpreted this statute to require an

i ndependent assessnent of jurisdiction. See Wine Markets



Intern., Inc. v. Bass, 939 F. Supp. 178 (E.D.N. Y. 1996) ( hol di ng
that in determ ning whether party woul d be subject to persona
jurisdiction in state, for purpose of ruling on notion to
transfer venue, Court should assess situation as it existed when
conplaint was filed, irrespective of subsequent consent or

wai ver). Plaintiff has cited two unpublished district court
cases that denied venue chall enges based solely on a
corporation’s waiver of objection to personal jurisdiction. See
Chavis v. A-1 Limousine and Home State Ins., 1998 WL 78290, at *3
(S.D.N Y. 1998); Solit-Tech, Inc. v. Halliburton Co., 1993 W
315358, at *2 (E.D. Mch. 1993). At |least one other D strict
Court has held this as well: Zumbro, Inc. v. California Natural
Products, , 861 F.Supp. 773 (D. Mnn. 1994). However, none of
these cases attenpted to account for the statutory |anguage "at
the tine the action is commenced.” 8§ 1391(c). Therefore, this
Court does not find these cases persuasive.

Because venue hinges on the existence of jurisdiction at the
time a conplaint is filed, this Court nust nmake an i ndependent
inquiry into the basis for personal jurisdiction. The D strict
of Colunbia’s personal jurisdiction statutes, D.C. Code § 13-423
and 8§ 13-334, apply here. Section 13-423 provides for personal
jurisdiction in the District of Colunbia as to a claimfor relief
arising fromthe person's--

(1) transacting any business in the District of Colunbia;



(2) <contracting to supply services in the District of
Col unbi a;

(3) <causing tortious injury in the District of Colunbia by
an act or omssion in the District of Colunbia;

(4) causing tortious injury in the District of Colunbia by
an act or om ssion outside the District of Colunbia if
he regul arly does or solicits business, engages in any
ot her persistent course of conduct, or derives
substanti al revenue from goods used or consuned, or
services rendered, in the District of Colunbia;

Id. Plaintiff argues that (a)(1) and (a)(3) apply by virtue of
Convera’s all eged conspiracy with NGIL, and (a)(4) applies
directly to Convera' s all eged conduct. Convera argues that DSMJ
has failed to net the hei ghtened pl eading standard for venue
based on conspiracy clains, and that it has not caused any injury
within the District of Col unbia.

1. § 13-423(a)(1) and (3)

Plaintiff has charged Convera with participating in a civil
conspiracy wwth NGIL to steal trade secrets. It is undisputed
that NGIL is headquartered in Washington, DC. Plaintiff argues
that actions by a co-conspirator within the subject forum are
sufficient to subject a nonresident co-conspirator to personal
jurisdiction in that forum Dooley v. United Technologies Corp.,
786 F. Supp. 65, 78 (D.D.C. 1992); Mandelkorn v. Patrick, 359 F.
Supp. 692 (D.D.C. 1973).

This Court in Dooley explained that a plaintiff seeking to
carry its burden of proving personal jurisdiction under

8§ 13-423(a)(1) must show. first, that the defendant transacted



business in the District of Colunbia, second, that the claim
arose fromthe business transacted in D.C.; and third, that the
def endant had mi ni num contacts with the District of Col unbia such
that the Court's exercise of personal jurisdiction would not
offend "traditional notions of fair play and substanti al
justice." International Shoe v. Washington, 326 U.S. 310, 316, 66
S.Ct. 154 (1945); see also Dooley, 786 F. Supp. at 71.
Furthernore, the plaintiff has the burden of establishing that
jurisdiction exists. See Lott v. Burning Tree Club, Inc., 516 F.
Supp. 913, 918 (D.D.C. 1980). For purposes of determ ning
jurisdiction, facts asserted by the plaintiff in his Conpl aint
wll be presuned to be true unless directly contradicted by
affidavit. Data Disc, Inc. v. Systems Tech. Assoc., Inc., 557
F.2d 1280, 1284 (9th Cr. 1977). Finally, the plaintiff need
make only a prima facie showing to prevail on a notion to dismss
for want of jurisdiction. Chase v. Pan-Pacific Broadcasting,
Inc., 617 F. Supp. 1414 (D.D.C. 1985).

Courts in this Grcuit after Mandelkorn v. Patrick, 359 F
Supp. 692 (D.D.C. 1973), have applied the conspiracy theory of
jurisdiction warily. Dooley, 786 F. Supp. at 78. 1In seeking to
prevent a broad extension of long-armjurisdiction by the nere
al | egation of conspiracy, courts have required particul arized
pl eadi ng of the conspiracy as well as the overt acts within the

forumtaken in furtherance of the conspiracy. See First Chicago

10



Int'l v. United Exchange Co., Ltd., 836 F.2d 1375, 1378- 79 (D.C.
Cir. 1988). Al so, nere specul ation that the nonresident
defendants are co-conspirators is insufficient to neet
plaintiff's prima facie burden. Hasenfus v. Corporate Air
Services, 700 F. Supp. 58, 62 (D.D.C. 1988). The D.C. Circuit
has explained, “It is settled a plaintiff ‘rnust allege specific
acts connecting [the] defendant with the forum’ and that the
‘bare allegation’ of conspiracy or agency is insufficient to
establish personal jurisdiction.” First Chicago Int'l, 836 F.2d
at 1378 (citations omtted).

The parties dispute whether plaintiff has sufficiently
al | eged the existence of a conspiracy, and the connection of that
conspiracy with the District of Colunbia. The relevant specific
acts alleged to conprise the conspiracy between NGIL and Convera
included in plaintiff’s conplaint do not give the specific
| ocations of the alleged actions. However, plaintiff clearly
al l eges that NGIL di sclosed information by granting Convera
access to the informati on systens at issue here. Defendant
admts that Convera was granted access, but alleges that the
rel evant actions took place between Convera enpl oyees in
California and NGIL's internet servers in Maryland. In response,
plaintiff has submtted several e-mails, filed pursuant to a
protective order, fromindividuals at NGIL's offices in D.C. to

Convera enpl oyees.
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Convera's argunent that the interactions between Convera
enpl oyees and NGIL enpl oyees occurred via a server |located in
Maryland is a red herring. The alleged conspiracy was not
bet ween the conputer server and Convera, but between the
conpani es' enployees. It is undisputed that NGIL's enpl oyees
were |ocated in the District. The fact that the server is
| ocated in Maryl and does not underm ne the allegations that the
rel evant actions by NGIL enpl oyees, in conspiracy with Convera
enpl oyees, took place at NGIL's headquarters in D.C. The e-mails
sent by NGIL enpl oyees located in the District to Convera
enpl oyees are actions in furtherance of the all eged conspiracy.
Wile it is a close question, conspiracy theory of personal
jurisdiction is appropriate here.

Furthernore, traditional notions of fair play and
substantial justice are not offended by asserting personal
jurisdiction over Convera here. Convera has substantial contacts
with the District of Colunbia by virtue of having assuned the
lucrative contract with NGIL fornmerly possessed by DSMCi. The
contract is worth mllions of dollars. Convera has availed
itself of the protections and privileges of the District by
entering into a substantial contract with a business |ocated
here. Although plaintiff's clains with respect to its trade
secrets occurred prior to that contract, and can not be said to

arise out of that contract, it certainly is fair to say that

12



Convera woul d not be inconvenienced by a lawsuit in this
jurisdiction. This is further supported by the fact that Convera
wants to transfer this case to the abutting jurisdiction of the
Eastern District of Virginia.

2. 8§ 13-423(a)(4)

Plaintiff argues that this Court also has personal
jurisdiction by virtue of 8§ 13-423(a)(4). Section 13-423(a)(4)
allows for personal jurisdiction over defendants “causing
tortious injury in the District of Colunbia by an act or om ssion
outside the District of Colunbia if he regularly does or solicits
busi ness, engages in any other persistent course of conduct, or
derives substantial revenue from goods used or consuned, or
services rendered, in the District of Colunbia.”

Plaintiff alleges that as a result of the alleged conspiracy
bet ween Convera and NGIL, plaintiff |lost a very lucrative
contract with NGIL. Plaintiff argues that because this contract
was to be perfornmed in the District, the injury to DSMC in the
formof the loss of the contract, occurred in the District.
Therefore, argues plaintiff, 813-423(a)(4) applies. Defendant
responds that any alleged injury to DSMC was financial, and
therefore as a matter of |aw occurred where DSMC is |ocated, in
Mar yl and.

Unfortunately, neither party cites any case |aw to support

its argunment about where the injury should be deened to have
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occurred. This Court need not resolve this dispute in |ight of
the hol ding that venue is appropriate pursuant to 8 13-423(a)(1)
and (3).
3. 8§ 13-334

Section 13-334 of the D.C. Code allows for service of
process on foreign corporations doing business in the District.
See 813-334 (“a) In an action against a foreign corporation doing
business in the District, process may be served on the agent of
t he corporation or person conducting its business, or, when he is
absent and can not be found, by |eaving a copy at the principal
pl ace of business in the District, or, where there is no such
pl ace of business, by |eaving a copy at the place of business or
residence of the agent in the District, and that service is
effectual to bring the corporation before the court.”).
Plaintiff argues that pursuant to D.C. law, this statute al so
provi des an i ndependent basis for personal jurisdiction.
However, even if this is an accurate statenent of D.C. law, it is
uncontested that service of process was not effectuated within
the District of Colunbia. For this reason, 8 13-334 does not
apply and this Court need not reach the issue of whether this
section al one can support personal jurisdiction.

B. Federal cl ains

Plaintiff’s federal copyright clainms in Counts IV and V are

governed by 28 U S.C. 8§ 1400(a). That venue statute states:

14



Civil actions, suits, or proceedings arising under any

Act of Congress relating to copyrights or exclusive

rights in mask works or designs may be instituted in

the district in which the defendant or his agent

resides or may be found.

28 U.S.C. 8§ 1400(a). This provision is subject to the definition
of residence for corporations in 28 U S.C. 8§ 1391(c) discussed
above. See 8 1391(c)(“a defendant that is a corporation shall be
deened to reside in any judicial district in which it is subject
to personal jurisdiction at the time the action is comenced").
Section 1391(c) explicitly applies “[f]or purposes of venue under
this chapter.” Id.

Thus, once again, whether this Court has venue for these
clainms turns on whether this Court can assert personal
jurisdiction over this defendant. For the reasons given above,
this Court does have personal jurisdiction by virtue of the
al | eged conspiracy. Therefore because Convera is subject to the
personal jurisdiction of this Court at the tinme this action was
commrenced, Convera is deened to reside in the District of
Col umbi a pursuant to 8 1391(c). Because Convera can be said to

reside in the District, venue is proper pursuant to 8§ 1400(a).

C. Transfer Justification

Transfer is only appropriate if venue exists in the District
to which the case is to be transferred. Convera does not devote
much tinme to the justification for a transfer of this case to the

Eastern District of Virginia in particular. Convera sinply
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argues that venue is appropriate there, and certain factors in
the “interests of justice” test would support such a transfer.
Plaintiff correctly responds that two of the three factors stated
by Convera are irrelevant: first, that DSMC has Virginia-based
counsel, and second, that the Fourth Crcuit is famliar with
cases involving the internet. The other factor cited by Convera,
that Virginia laww || apply to this case, remains to be
determined. It is unclear to this Court why the interests of
justice wll be served by a transfer to an abutting jurisdiction
when venue exists in both districts. |In light of the strong
presunption in favor of plaintiff's choice of a forum
defendants' justification for transfer is unpersuasive.

II. Defendant Convera's Motion to Dismiss for Failure to State a
Claim

A Federal Rules of Civil Procedure 12(g) and (h)

Convera has al so noved to dism ss DSMCi's conpl aint for
failure to state a claimpursuant to Federal Rule of G vil
Procedure 12(b)(6). Before addressing the nerits of the parties
argunment, the Court nust nake note of defendant's failure to
conply with the Federal Rules. This Court could deny defendant's
notion to dismss inits entirety for defendant’s failure to
conply with Federal Rule of Civil Procedure 12(g) and (h). In
response to plaintiff’s original conplaint, defendant Convera
filed no I ess than four independent notions to dismss. Those

noti ons were nooted by the amended conplaint. |In response to

16



plaintiff's amended conpl ai nt, defendant Convera has again filed
two separate notions to dismss. The notion to dismss pursuant
to 12(b)(3) for lack of venue discussed above was filed first,
foll owed by the notion to dismss for failure to state a claim
pursuant to Rule 12(b)(6).

It is an elementary rule of civil procedure that a party
shall file one notion which contains all defenses brought
pursuant to Rule 12. Rule 12(g) states

A party who nmakes a notion under this rule may join

with it any other notions herein provided for and then

available to the party. If a party nmakes a notion under

this rule but omts therefromany defense or objection
then available to the party which this rule permts to

be raised by notion, the party shall not thereafter

make a notion based on the defense or objection so

omtted, except a notion as provided in subdivision

(h)(2) hereof on any of the grounds there stated.

Fed. R Cv. P. 12(g). Thus, the only exceptions to the
requi renent that all defenses be contained in one notion are
listed in Rule 12(h)(2):

A defense of failure to state a cl ai mupon which relief

can be granted, a defense of failure to join a party

i ndi spensabl e under Rule 19, and an objection of

failure to state a |l egal defense to a claimnay be made

in any pleading permtted or ordered under Rule 7(a),

or by notion for judgnent on the pleadings, or at the

trial on the nerits.

Fed. R Cv. P. 12(h)(2). Rule 7(a) |limts pleadings to a
conpl aint and answer, and ot her responses where appropri ate.
Thus, the defense of failure to state a claimnmust be brought in

the one nmotion to dismss, or in an answer. The Federal Rul es of
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G vil Procedure do not permt a second notion to dismss to be
filed.

However, because Rule 12(h)(2) does allow a notion for
j udgnment on the pleadings that asserts the defense of failure to
state a claimto be filed at any tinme, even after a previous
notion to dismss has been filed, defense counsel's decision to
file multiple notions to dismss was harnl ess error.

B. St andard of Revi ew

This Court will not grant the defendant's notions to dism ss
pursuant to Rule 12(b)(6) “unless it appears beyond doubt that
the plaintiff can prove no set of facts in support of his claim
which would entitle himto relief." See Conley v. Gibson, 355
U S 41, 45-46, 78 S. C. 99 (1957); Kowal v. MCI Communications
Corp., 16 F.3d 1271, 1276 (D.C. Cr. 1994). “Indeed it may appear
on the face of the pleadings that a recovery is very renote and
unlikely but that is not the test.” Scheuer v. Rhodes, 416 U.S.
232, 236, 94 S. . 1683 (1974). A notion to dismss is intended
to test the sufficiency of the conplaint and the conplaint al one.
See, e.g., Scheuer v. Rhodes, 416 U S. 232, 236, 94 S. (. 1683
(1974); Tele-Communications of Key West v. USA, 757 F.2d 1330,
1335 (D.C. Cir. 1985) (“a Rule 12(b)(6) disposition nmust be made
on the face of the conplaint alone”). Accordingly, at this stage
in the proceedings, the Court nust accept as true all of the

conplaint's factual allegations. See Doe v. United States Dep’t
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of Justice, 753 F.2d 1092, 1102 (D.C. Cr. 1985). Plaintiff is
entitled to "the benefit of all inferences that can be derived
fromthe facts alleged.” Kowal, 16 F.3d at 1276.

C. Trade Secrets d ains

Convera argues that the first three Counts of DSMC 's
Conpl ai nt, m sappropriation of trade secrets, civil conspiracy,
and unjust enrichnment, all fail because DSMCi has not alleged the
trade secrets at issue with sufficient factual particularity.
Convera argues that DSMC has failed to plead with the
specificity required for a trade secrets act claimfor two
reasons: first, only certain software naned in the DSMC - NGTL
contract is subject to “reverse engi neering” prohibitions and
DSMCi s all egations failed to nane that specific software; and
second, the database Convera alleged inproperly accessed was the
property of NGIL not DSMCi and therefore DSMC has no claimto
it. Convera further argues that the civil conspiracy claimis
contingent on proving the violation of the trade secrets statute,
and therefore because DSMCi has failed to state what trade
secrets are at issue with sufficient particularity, the
conspiracy claimfails as well. Finally, as discussed above, the
unjust enrichment claimwas previously dism ssed w thout
prejudice by this Court and need not be di scussed here.

Convera's argunents are unpersuasive. Convera fails to

apply the standard for notice pleading under Federal Rule of
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Cvil Procedure 8. Swierkiewicz v. Sorema, ___ U S. _ |, 122 S
Ct. 992, 998 (2002). The cases cited by Convera in support of
this argunent are primarily cases discussing the standard of
proof on the nerits at the summary judgnent stage. Furthernore,
one case relied on by Convera extensively, IDX Systems Corp. v.
Epic Systems Corp., actually explicitly holds that there is no
hei ght ened pl eading for trade secrets clains: “plaintiff is not
and cannot be expected to plead its trade secrets in detail.
Such a public disclosure would anount to an effective surrender
of trade secret status.” 165 F. Supp. 2d 812, 817 (WD. Wsc.
2001) The usual notice pleading requirenents under Rule 8
therefore apply. Pursuant to notice pleading, DSMC has
sufficiently alleged clains of m sappropriation of trade secrets
and civil conspiracy.

D. Federal Copyright d ai ns

1. Copyright Act and Digital MIIennium Copyri ght Act

Once again, Convera argues that there is a hei ghtened
pl eadi ng standard for copyright cases, but cites no authority
fromthis Crcuit for that proposition. Further, Convera gives
no justification as to why this Court would adopt such a
hei ght ened pl eadi ng requi renent based on the nature of copyright
actions. Furthernore, DSMCi cites many copyright cases that hold
the opposite- that there is no hei ghtened pl eadi ng requirenent.

These cases rely on the Suprene Court’s holding in Leatherman v.
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Tarrant County Narcotics Intelligence and Coordination Unit, 507
US 163, 113 S. C. 1160 (1993), which held that the only two
types of cases with a hei ghtened pl eadi ng requirenment under the
Federal Rules are clainms involving fraud or m stake. 1d. at 168.
Convera's dism ssal of the Leatherman decision as limted to the
pl eadi ng requirenments for civil rights statutes is unpersuasive.

DSMCi has sufficiently alleged all the elenents of both
copyright clains, save one. Wile a | ater-approved copyri ght
application relates back to the date that the application,
deposit and fee were received, a claimunder the Copyright Act or
Digital MII|ennium Copyright Act can not be brought prior to
actually applying to register a copyright. Plaintiff’s anmended
conplaint was filed on February 28, 2002. Plaintiff admts that
It mailed via Federal Express its copyright application on this
sanme date, and that it was not received by the U S. Copyright
Ofice until March 1, 2002. Thus, technically, plaintiff’s
copyright claimwas filed in this Court prior to its application
for a copyright and is legally barred. However, in the interests
of justice, the Court will nonethel ess deny the notion to dism ss
and grant plaintiff |eave to anend its conplaint to properly
bring the copyright clains after the registration date.
IIT. NGTL's Motion to Intervene

NGTL has noved to intervene in this case pursuant to Rule

24(a) and (b). Initially, NGIL noved to intervene for the
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limted purpose of requesting a stay of this case pending the
outconme of the arbitration between DSMC and NGTL. After
admtting at the hearing before this Court that no precedent
supports intervention in a case pursuant to Rule 24 for such a
limted purpose, NGIL changed its position and now wi shes to
intervene as a defendant for all purposes. NGIL has not,
however, also waived its right to insist on arbitration of its
di spute with DSMC pursuant to the contract between them It is
undi sputed that the arbitration clause in that contract requires
any di spute between DSMCi and NGIL related to that contract to be
arbitrated rather than litigated unless both parties waive that
right. Thus, this Court is faced with a peculiar dilemma—
whether to allow an interested party to intervene as a party

def endant when it has not waived its right to insist on
arbitration of any clains between it and plaintiff. Finally,

t he added conplication, discussed below, is that NGIL has j oi ned
i n def endant Convera's request to conpel arbitration anong al
three parties, despite the fact that there is no arbitration
agreenent between DSMCi and Conver a.

Federal Rule of G vil Procedure 24 has two nmechani sns for
allowng a party to intervene: intervention as of right pursuant
to Rule 24(a) and perm ssive intervention pursuant to Rule 24(Db).
Because NGIL has not established a | egally cognizable interest

adversely affected by this litigation, the Court will deny its
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request to intervene as of right pursuant to Rule 24(a).
However, because NGIL and Convera have asserted a common

def ense, whether this Court will allow perm ssive intervention
turns on whether such intervention will further the dual
interests of justice and efficiency.

A Rule 24(a) Intervention as of R ght

Intervention as of right is permtted by Federal Rule of
Cvil Procedure 24(a) only when the proposed intervener neets
four requirenents: 1) the application to intervene nust be
timely, 2) the party nust have an interest relating to the
property or transaction which is the subject of the action, 3)
the party nust be situated so that the potential disposition of
the action may inpair or inpede the party’'s ability to protect
that interest, and 4) the party’ s interest nust not be adequately
represented by existing parties to the action. See, e.g.,
Building and Construction Trades Department, AFL-CIO v. Reich, 40
F.3d 1275, 1282 (D.C. Cr. 1994). The D.C. GCrcuit has further
expl ai ned that the proposed intervener’s interest in the |awsuit
can not be any potential interest, but nust be a legally
protectable interest. Cleveland v. Nuclear Regulatory Comm’n, 17
F.3d 1515, 1517 (D.C. Cir. 1994). As a practical matter, this
nmeans that the proposed intervener “would suffer harmfrom an
adverse decision on the nerits.” Alaska v. Federal Energy

Regulatory Comm’n, 980 F.2d 761, 763 (D.C. GCir. 1992).

23



NGTL has not denonstrated the harmit would suffer from any
ruling on the nerits by this Court. NGIL argues first that this
litigation has the potential to adversely inpact its interests
because in the event that Convera were held |iable to DSMJ ,
Convera wi |l seek indemification fromNGIL. See NGIL’s Mt. to
Intervene, Ex. 1. There are two contingencies that precede any
liability of NGIL to Convera under any indemity agreenent that
may exist between them first, Convera nmust |ose this |lawsuit,
and second, Convera nust succeed in holding NGIL |iable for
i ndemmi fication. Many courts outside this Crcuit have held such
potential harm caused by an indemification agreenent to be too
attenuated to justify intervention as of right because that harm
is contingent on intervening events. See, e.g., Travelers
Indemnity Co. v. Dingwell, 884 F.2d 629, 638 (1t G r. 1989);
Restor-A-Dent Dental Laboratories Inc. V. Certified Alloy
Products, Inc., 725 F.2d 871, 875-76 (2d Cr. 1984). This Court
i s persuaded by the reasoning of these cases. The possibility of
indemmification liability is too attenuated to justify nandatory
i ntervention.

NGTL al so argues that its interests are inplicated because
the arbitrator woul d be bound by the doctrine of collateral
estoppel and issue preclusion to follow factual and | egal
determ nations of this Court. This estoppel argument is

unpersuasive. NGIL initially nade this estoppel argunent in a
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conclusory manner without citing any case |law to support its
position. At the hearing before this Court, when challenged to
provi de support for this argunent, NGIL requested a further
opportunity to brief the issue, which the Court granted. Having
reviewed the briefs submtted by the parties on the estoppel
i ssue, the Court finds NGIL's argunent unconvinci ng.

First of all, the parties have not briefed the estoppel
i ssue relevant to the question of intervention: whether NGIL's
interests will be adversely inpacted by this litigation because
determ nations of this Court will have a preclusive effect in
arbitration. The estoppel issue briefed by the parties rel ates
to the propriety of this Court issuing a stay pendi ng the outconme
of arbitration between DSMC and NGIL. The estoppel issue
briefed by the parties with respect to the stay request is
whether this litigation nay be narrowed or elimnated by the
arbitrator's decision. Thus, one issue focuses on the inpact of
the court on the arbitration, and the other on the inpact of the
arbitration on the court. As NGIL has presented no case law to
support its argunment that this Court's decisions with respect to
DSMCi ' s cl ai ns agai nst Convera will have a preclusive effect on
the arbitration of clainms between DSMCi and NGIL, this Court
rejects that argunent. The burden of denonstrating its
fulfillment of the requirenents of Rule 24(a) is squarely on the

i ntervenor-applicant, NGIL. Conclusory, unsupported argunents
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are insufficient to neet this burden.

Finally, NGIL admts the harmw th which it is concerned-
di scovery by DSMC . NGTL conpl ains that DSMCi woul d be able to
engage in “one-sided discovery from Convera — and NGIL.” NGIL's
Mot. to Intervene at 8. DSMC will nost definitely not be
permtted by this Court to engage in “one-sided’” discovery with
Convera — discovery in this case will proceed efficiently and
fairly. Whether or not DSMCi would be able to serve third-party
di scovery requests on NGIL depends on the rules that govern such
requests. Once again, NGIL cites no case |aw that supports its
argunent that the threat of third-party discovery is an interest
sufficient to justify intervention pursuant to Rule 24(a).

Because the Court holds that NGIL has not articul ated an
interest to be adversely inpacted by this litigation, there is no
need to reach the other factors, tineliness, inpairnent of
i nterest, and adequacy of representation, of the intervention as
of right analysis.

B. Rul e 24(b) Perni ssive Intervention

Rul e 24(b) allows intervention“when a statute of the United
States confers a conditional right to intervene,” or “an
applicant's claimor defense and the nmain action have a question
of law or fact in coomon.” Fed. R Cv. P. 24(b). Thi s
determ nation is discretionary, and “[i]n exercising its

di scretion the court shall consider whether the intervention wll
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undul y delay or prejudice the adjudication of the rights of the
original parties.” Fed. R CGCv. P. 24(b).

Initially, when NGIL noved to intervene for the limted
pur pose of requesting a stay, the Rule 24(b) anal ysis was
straightforward. Because NGIL was asserting no claimor defense
in this case, but only noving to request a stay, NGIL failed to
satisfy the requirenent that "an applicant's claimor defense and
the main action have a question of law or fact in conmmon.” Fed.
R CGv. P. 24(b). Now that NGIL has decided to nove to intervene
for all purposes, the analysis becones nore conpl ex.

NGTL does not purport to rely on a federal statute, arguing
i nstead comonal ity of questions of |law and fact. NGIL argues
that this case and the arbitration between NGIL and DSMCi share
many conmmon questions of law and fact. Cearly the facts at
issue in the arbitration and this litigation at |least in part
overl ap: determ ning whether NGIL violated its contract by
revealing information to Convera, and whether Convera conspired
with NGIL to receive the information will involve nmuch of the
sanme factual devel opnent.

NGTL and Convera share the common defense of the arbitration
cl ause of the DSMC - NGIL contract and the Federal Arbitration
Act, 9 US.C. 8 1 et seq. Both NGIL and Convera argue that
pursuant to the equitable estoppel doctrine DSMC shoul d be

conpelled to arbitrate its clains against both NGIL and Conver a.
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Al'lowing NGIL to intervene will not unduly prejudice or
del ay these proceedings. The question of whether this Court
shoul d stay this case pending arbitration, or conpel all three
parties to arbitrate has been fully briefed by all three parties
already. Allowing NGIL to intervene will not require delay while
NGTL has an opportunity to brief these issues. Nor will bringing
NGTL into this litigation prejudice either DSMC or Convera.
Convera has consented to the intervention, and DSMC no | onger
objects to NGIL's intervention now that NGIL has noved to
i ntervene for all purposes. Al parties agree that justice and
efficiency will be served by litigating or arbitrating
plaintiffs' clainms against Convera and NGIL in one forum

For these reasons, NGIL's notion to intervene will be
gr ant ed.

IV. Defendant Convera's Motion to Compel Arbitration
On April 25, 2002, Convera noved this Court to conpel DSMC

to arbitrate its clainms against Convera.? Convera and NGIL argue

2 The Court notes that at the hearing on April 9, 2002, this Court

granted the parties leave to file supplemental briefs related to the issues
presented by counsel to the Court that day, which included the issue of

whet her this Court can compel DSMCi to arbitrate its claim against Convera
The parties filed those supplenental briefs and responses, which in part
addressed this issue, and fully complied with the Court-inposed deadlines and
page limtations. Then, without explanation and without requesting |eave to
file fromthis Court, Convera also chose to file this additional notion,
pronpting yet another round of briefing fromthe parties that exceeded both
the page limtations and deadlines for briefing on these issues inmposed by
this Court on April 9, 2002. While this Court will not deny Convera's notion
on these grounds al one, Convera's repeated and excessive nmotions practice has
not gone without this Court's notice. See Order of 6/5/02. Any further

i mproper and excessive filings will result in appropriate sanctions
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that this Court has the authority pursuant to the doctrine of
equitable estoppel to order DSMCI to arbitrate clains related to
Its contract with NGIL agai nst a non-signatory to that agreenent.
In response, DSMCi argues first that Convera has wai ved any ri ght
to request arbitration by its participation thus far in this
| awsuit,® and second, that this Court should not adopt an
equi tabl e estoppel rule that has not yet been recognized in the
D.C. Crcuit.

The Supreme Court and this Circuit have repeatedly held that
a party can not be conpelled to arbitrate a dispute that it has
not contractually agreed to arbitrate. See, e.g., Equal
Employment Opportunity Comm'n v. Waffle House, Inc.,— U. S - 122
S. C. 754, 764 (2002); Air Line Pilots Assoc. v. Miller, 523
U S 866, 876, 118 S. C. 1761 (1998) ("Odinarily, "arbitration
is a mtter of contract and a party cannot be required to submt
to arbitration any di spute which he has not agreed so to
submt."'")(quoting Steelworkers v. Warrior & Gulf Nav. Co., 363
US 574, 582, 80 S. C. 1347 (1960)); see also First Options of
Chicago, Inc. v. Kaplan, 514 U.S. 938, 942, 115 S. . 1920
(1995) ("a party who has not agreed to arbitrate will normally
have a right to a court's decision about the nerits of its

di spute.... arbitration is sinply a matter of contract between

3 Because this Court holds that it will not compel DSMCi to arbitrate

its clainms against Convera, it need not reach the issue of waiver
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the parties; it is a way to resolve those disputes--but only

t hose di sputes--that the parties have agreed to submt to
arbitration."); Bailey v. Fed. Nat'l Mortgage Assoc., 209 F.3d
740, 746 (D.C. Cir. 2000). Most recently in waffle House, the
Suprene Court addressed whet her the Equal Enpl oynent Qpportunity
Comm ssion (EEOC) could be conpelled to arbitrate a

di scrimnation clai magainst an enpl oyer when the enpl oyee who
was subject to the discrimnation signed an agreenent to
arbitrate all clains related to enploynent. 122 S. C. at 764.
The Suprene Court held that the EEOC could not be conpelled to
arbitrate because it was not a signatory to the contract agreeing
to arbitration and had i ndependent statutory basis for bringing
suit. 122 S. C. at 764. The Court held that "[a] bsent sone
anbiguity in the agreenent, however, it is the | anguage of the
contract that defines the scope of disputes subject to
arbitration.... For nothing in the [Federal Arbitration Act]

aut horizes a court to conpel arbitration of any issued, or by any
parties, that are not already covered in the agreenent."” 1d. at
762. The Court was enphatic: "It goes wthout saying that a
contract cannot bind a nonparty.” I1d. at 764. Simlarly in Air
Line Pilots Assoc., the Supreme Court held that non-union nenbers
who objected to certain use of funds by a union but who were not
bound by the union nmenbershi p agreenent that contai ned an

arbitration clause could not be conpelled to arbitrate their
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clains. 523 U. S. at 879-80 ("W hold that, unless they agree to
t he procedure, agency-fee objectors may not be required to
exhaust an arbitration renedy before bringing their clains in
federal court.").

Wiile it is clear that a non-signatory can not be conpel |l ed
to arbitrate a claim neither the Suprene Court nor this Grcuit
have directly addressed the issue of whether a willing non-
signatory to an arbitration agreenent can conpel a signatory to
arbitrate its clains against the non-signatory. Dicta in the
Suprene Court's decision in Moses H. Cone Mem'l Hosp. v. Mercury
Constr. Corp., 460 U S. 1, 103 S. C. 927 (1983), supports the
hol di ng that such arbitration can not be conpelled. Like this
case, Moses involved a plaintiff, the Hospital, with two distinct
but related disputes with two parties, defendant Mercury
Construction and an architect. Only the Hospital's dispute with
Mercury Construction was subject to an arbitration clause. The
Moses Court observed:

The Hospital points out that it has two substantive

di sputes here--one with Mercury, concerning Mercury's

claimfor delay and inpact costs, and the other with

the Architect, concerning the Hospital's claimfor

indermmity for any liability it may have to Mercury. The

latter dispute cannot be sent to arbitration without

the Architect's consent, since there 1is no arbitration

agreement between the Hospital and the Architect. |t

is true, therefore, that if Mercury obtains an

arbitration order for its dispute, the Hospital wll be

forced to resolve these related disputes in different

forums. That m sfortune, however, is not the result of

any choice between the federal and state courts; it
occurs because the rel evant federal |aw requires
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pi ecenmeal resol ution when necessary to give effect to

an arbitration agreenent. Under the Arbitration Act, an

arbitration agreenment nmust be enforced notw t hstanding

t he presence of other persons who are parties to the

under |l ying dispute but not to the arbitration

agreenent. If the dispute between Mercury and the

Hospital is arbitrable under the Act, then the

Hospital's two disputes will be resolved

separately--one in arbitration, and the other (if at

all) in state-court litigation.

460 U. S. at 19-20(enphasi s added).

Convera and NGIL urge this Court to apply the doctrine of
equi tabl e estoppel to conpel DSMCi to arbitrate its clains
agai nst Convera. Wiile neither the Suprene Court nor the D.C
Circuit has directly addressed this issue, several other Circuits
have hel d that equitable estoppel can apply to this situation.
See, e.g., In re: Humana Inc. Managed Care Litigation, 285 F.3d
971 (11*M Cir. 2002); Grigson v. Creative Artists Agency, LLC,
210 F.3d 524 (5" Cir. 2000); International Paper Company v.
Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411 (4'" Gir.
2000) ; Sunkist Soft Drinks, Inc. v. Sunkist Growers, Inc., 10
F.3d 753 (11" Cr. 1993); Hughes Masonry Co., Inc. v. Greater
Clark County Sch. Bldg. Corp., 659 F.2d 836, 841 n. 9 (7" Gir.
1981).

The El eventh Circuit has held several tinmes that equitable
estoppel may be invoked to conpel a plaintiff to arbitrate clains
agai nst a nonsignatory defendant if the plaintiff's clains are
"based upon, and inextricably intertwined with, the witten

agreement” that contains the arbitration clause. In re Humana,

32



285 F.3d at 975. "The plaintiff's actual dependance on the
underlying contract in maki ng out the claimagainst the
nonsi gnatory defendant is therefore always the sine qua non of an
appropriate situation for applying equitable estoppel." Id. at
976. Applying the reasoning of the Eleventh Grcuit, DSMC nay
be conpelled to arbitrate its clainms agai nst Convera if those
clainms are based on and inextricably intertwined with the
contract between DSMCi and NGIL. Regardless of the availability
of this doctrine in this Crcuit, none of the four remaining
clainms, for the m sappropriation of trade secrets, civil
conspiracy, and the federal copyright clains are "inextricably
intertwi ned” with contractual obligations owed DSMCi by NGTL
pursuant to the contract.* Wile NGIL allegedly failed to
observe its contractual obligation to maintain the
confidentiality of certain information, Convera's obligation to
DSMCi, shoul d one be proven to exist, does not arise out of that
contract, but rather fromstate and federal statutes and common
| aw.

DSMCi has not sued Convera for exanple, for tortious

interference with the contract between DSMCi and NGIL. Such a

* Def endant Convera's April 16, 2002 Supplemental Memorandum purports to

explain the relationship between the issues at stake in this litigation and in
the arbitration between DSMCi and NGTL. While the three factual issues
expl ai ned by Convera nmay or may not overlap, those factual issues do not
depend on an interpretation of the contract between DSMCi and NGTL. The fact
that these factual allegations may be simlar or identical does not mean that
DSMCi ' s cl ai ns agai nst Convera are inextricably intertwined with the agreement
bet ween DSMCi and NGTL.
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claimwould turn on the Court's interpretation of the agreenent's
provi sions and Convera's conduct with respect to that agreenent.
See, e.g., Grigson v. Creative Artists Agency, LLC, 210 F.3d 524
(5" Cir. 2000) (applying equitable estoppel to require plaintiff
to arbitrate claimof tortious interference with contract agai nst
non-signatory to contract containing arbitration clause). This
case is also distinguishable from another equitable estoppel
arbitration case relied upon by Convera and NGIL, International
Paper Company v. Schwabedissen Maschinen & Anlagen GMBH, 206 F. 3d
411 (4" Cr. 2000). The plaintiff in International Paper sued
t he manufacturer of a saw as a third party beneficiary of the
guarantees and warrantees in a contract between the manufacturer
and distributor of the saw. 1d. at 413. The Fourth Circuit held
that plaintiff could not sue based pursuant to contractua
provi sions without also conplying with the contract's arbitration
provision. Id. at 413-14.

This Court need not hold as a matter of |aw whether
equi tabl e estoppel may or may not be i nvoked to conpel
arbitration of clains against a non-signatory to a contract in
the DDC. Grcuit. Even if such an argunent were available in
this Grcuit, none of DSMCi's renmi ni ng cl ai ns agai nst Convera
turn on this Court's interpretation of the agreenent between

DSMCi and NGTL. Convera's notion to conpel is therefore denied.
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V. NGTL's Motion to Stay Pending Arbitration

NGTL has noved to stay this litigation pending the
resolution of the arbitration between DSMC and NGTL. DSMCi
opposes this notion, and while Convera initially expressed no
opi ni on, Convera now consents to this notion. This Court does
have the authority and discretion® to stay this case pending the
pronpt resolution of the arbitration in question. See, e.g., Air
Line Pilots Assoc. v. Miller, 523 U. S. 866, 876 n.6, 118 S. Ct.
1761 (1998) ("Qur recognition of the right of objectors to
proceed directly to court does not detract fromdistrict courts'
di scretion to defer discovery or other proceedi ngs pending the
pronpt conclusion of arbitration."); Moses H. Cone Mem'l Hosp. V.
Mercury Constr. Corp., 460 U.S. 1, 21 n. 23, 103 S. C. 927
(1983) ("In sonme cases, of course, it may be advisable to stay
litigation among the non-arbitrating parties pending the outcone
of the arbitration. That decision is one left to the district
court . . . as a matter of its discretion to control its
docket."); Landis v. North American Co., 299 U.S. 248, 254-255,
57 S.Ct. 163 (1936) ("[T]he power to stay proceedings is
incidental to the power inherent in every court to control the

di sposition of the causes on its docket with econony of tine and

> This Court does not agree with NGTL's suggestion that the Federa

Arbitration Act mandates a stay of this litigation. See NGTL's Mot. to Stay
at 7 n.3. The mandatory stay provision of the Act applies only to parties to
the arbitration agreement. IDS Life Ins. Co. v. SunAmerican, Inc., 103 F.3d

524, 529-30 (7th Cir. 1996). \Whether or not to issue a stay is a matter for
this Court's discretion
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effort for itself, for counsel, and for litigants. How this can
best be done calls for the exercise of judgment, which nust weigh
conpeting interests and mai ntain an even bal ance.").

NGTL argues that the following factors weigh in favor of
staying this litigation: the outcone of arbitration could limt
or narrow the issues before this Court, the outcome of this case
coul d have precedential effect on the arbitration, judicial
econony, avoiding the risk of inconsistent determ nations on the
sanme factual issues, and the strong national policy in favor of
arbitrating disputes. NGIL's Mot. to Stay at 1-2.

NGTL makes two argunments with regard to preclusive effect
and the rel ationship between arbitration and litigation. First,
NGTL argues that this Court should stay this litigation because
the issues before this Court wll be narrowed by the result of
the arbitration. NGIL's Mot. to Stay at 1; NGIL's Supp. Mem of
4/ 23/ 02 at 1. Second, NGIL argues that this Court should stay
this litigation "in order to guard agai nst the possible
precedential effect that an adverse court ruling in this
litigation could have on the parallel arbitration.” NGIL's Reply
at 7.

NGIL's first argunent that decisions made by the arbitrator
of DSMCi's clains against NGTL will have a preclusive effect in
this Court is unpersuasive. This Court recognizes that there are

many over | apping factual issues comon to both the arbitration
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and this litigation. However, the sinple fact that these issues
may be resolved in both fora does not nean that this Court wll
be bound by the determ nation of the arbitrator. While NGIL
cited no authority to support this argunment in its initial notion
to stay and reply brief, in response to this Court's request at
oral argument, NGIL cited the follow ng four cases: Mandich v.
watters, 970 F.2d 462 (8" Cir. 1992), Central Transp. Inc. v.
Four Phase Sys. Inc., 936 F.2d 256, 260 (6'" Cir. 1991); Norris
v. Grosvenor Marketing Ltd., 803 F.2d 1281, 1285 (2d G r. 1986),
and Hogue v. Hopper, 728 A 2d 611 (D.C. C. App. 1999). None of
these cases conports with the collateral estoppel standard in
this Grcuit.

Wth respect to the inmpact of this Court's factual
determinations on the arbitrator's decision, NGIL again cites no
case law. This Court will not prevent plaintiff fromhaving its
day in court based on unsupported assertions about preclusive
effect. Neither NGIL nor Convera have net the heavy burden of
persuading this Court that a stay is appropriate.

Mor eover, judicial econony will not be served by granting a
stay. It is unclear how long the arbitration proceeding wll
take to conplete. Postponing the resolution of the issues raised
in this case for sonme indefinite tinme does not conport with the
efficient and tinely judicial resolution of matters before the

federal courts. Allowing a case to |anguish for years on this
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Court's docket would not serve the interest of this Court or the
parties involved. A stay issued prior to the conpletion of
di scovery is particularly problematic, as with tine evidence may
be | ost and nenories fade. Because this Court ultimtely nust
resolve the issues presented by this case, that resolution wll
occur in a tinmely manner.
CONCLUSION

Wiile all parties in this case agree that ideally this
l[itigation should be resolved in one forum the parties sinply
cannot agree on whether that forum should be this Court or
arbitration. For the reasons stated above, this Court wll not
deprive plaintiff of its right to pursue its clai ns agai nst
Convera in federal court. |If that nmeans that litigation nust
proceed in this Court agai nst Convera, while NGIL asserts its
right to arbitrate any disputes between it and DSMCi, as the
Supreme Court said in Moses H. Cone Memorial Hospital, "[t]hat
m sfortune . . . occurs because the relevant federal |aw requires
pi eceneal resolution when necessary to give effect to an
arbitration agreenent.” 460 U.S. at 19-20.

An appropriate Order acconpani es this Menorandum Qpi ni on.

Signed: Emmet G. Sullivan
United States
August 29, 2002
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